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Pursuant to the Special Master’s April 9, 2021 Trial Management Order (TMO), 

Section VI, the State of Texas (Texas) hereby submits its Pretrial Conference Statement.  

Texas’s Pretrial Conference Statement addresses the Texas witness list, exhibit list, 

deposition designations and the status of discussions between the Parties regarding a 

statement of stipulated facts.  Texas does not address issues outside the scope of the 

content identified in Section VI of the TMO but will do so upon further direction and/or 

order of the Special Master.  

I. TEXAS’S FINAL WITNESS LIST 

Pursuant to Sections III and VI of the TMO, Exhibit A (attached) sets forth 

Texas’s final list of trial witnesses.  The witnesses are identified according to who will be 

called and present at trial (Will-Call Witness) and witnesses who may be called 

(May-Call Witness), along with a “short general summary statement of the testimony 

intended to be elicited from each witness.”   

Each witness listed herein that is called to testify is expected to testify live, either 

in-person or by remote/Zoom testimony.  The mode of each witness’s testimony will be 

disclosed at least five-days prior to the witness’s testimony, unless otherwise directed by 

the Special Master. 

The witnesses are listed in Exhibit A alphabetically, and the lists are not intended 

to represent the order of presentation at trial.  Texas reserves the right to call each, and 

every witness identified by any other party in this case.  Witnesses may testify, in 

addition to the areas listed for each witness, to any subject touched upon during their 

deposition, or any declaration submitted in connection with this case.  Texas reserves the 

right to designate rebuttal or impeachment witnesses as necessary, including the 

presentation of rebuttal and/or impeachment testimony through the witnesses identified 

herein.  Texas also reserves the right to seek leave to amend or supplement this disclosure 

with the Special Master, in accordance with Section VI of the TMO. 



 

 3 

II. TEXAS’S FINAL EXHIBIT LIST 

Pursuant to Sections V(6) and VI of the TMO, Texas submits its Final Exhibit 

List attached hereto as Exhibit B.  

In addition to the documents identified on Texas’s Final Exhibit List, Texas 

reserves the right to use all documents identified by The State of New Mexico (New 

Mexico), the State of Colorado, and the United States on their respective exhibit lists.  

Additionally, Texas reserves the right to designate rebuttal, impeachment, and/or 

demonstrative exhibits, as necessary.  Texas also reserves the right to seek leave to 

amend or supplement this disclosure with the Special Master, in accordance with 

Section VI of the TMO. 

The Parties have previously exchanged voluminous back-up support data for their 

respective models, as well as data, files, reference materials and/or support for their 

retained experts’ opinions (“back-up information”).  Some non-retained experts also 

produced data, files, reference materials and/or support for their opinions during the 

course of discovery, although not mandated to do so pursuant to Federal Rule of Civil 

Procedure 26(a)(2) (“supporting information”).  In the interest of efficiency, the Parties 

have agreed to not separately list these materials relied upon by experts, but to have these 

materials available at trial should any part of it be needed for questioning.  The Parties 

agree that no Party will object to the introduction of back-up information or supporting 

information at trial on the basis that the same was not listed on the Party’s respective 

exhibit list.  The materials will be available at trial in electronic format should they be the 

subject of questioning.  At that point, any item used will be assigned a trial exhibit 

number and added to the appropriate party’s exhibit list.  These materials remain subject 

to evidentiary challenges by the Parties. 

Texas coordinated with the parties to develop and finalize the Joint Exhibit List, 

to be submitted by New Mexico on behalf of the Parties.  Texas reserves the right to 

object to any document listed on the Joint Exhibit List on the grounds of admissibility. 
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III. DEPOSITION DESIGNATIONS 

A. Texas’s Affirmative Designations  

1. The Designated Testimony to be Offered into Evidence  

In accordance with Section IV of the TMO, Texas exchanged deposition 

designations on June 30, 2021.  Texas designated portions of transcripts from New 

Mexico Rule 30(b)(6) designated witnesses Peggy Barroll, John Longworth, Estevan 

Lopez, and Cheryl Thacker.  On July 20, 2021, New Mexico provided counter-

designations for these four witnesses.  A list of the deposition designations that Texas 

offers into evidence (Texas Designations), along with New Mexico’s counter-

designations, is set forth in Exhibit C, attached hereto.  The transcript excerpts containing 

the deposition lines to be admitted into evidence by Texas, as well as the counter-

designations by New Mexico, are attached hereto as Exhibits C.1 through C.4.1    

The deposition designations are identified herein according to the name and 

description of the deponent, the volume and date of the deposition, and the page and line 

number of the portions of the depositions.  Texas’s designations are shown in blue.  New 

Mexico’s counter-designations are shown in green.   

2. Statement of Unresolved Objections to the Texas Designations 

On July 20, 2021, New Mexico objected to the Texas Designations in their 

entirety as cumulative to live testimony to be offered at trial.  New Mexico also re-

asserted objections asserted by counsel during the course of the depositions.  Regarding 

the Cheryl Thacker deposition, New Mexico objected to the designation of any Thacker 

testimony related to “Topic C” and the first bullet of “Topic D” of the Rule 30(b)(6) 

deposition notice by the United States, joined by Texas.  

 
1  Exhibit C.1: Peggy Barroll, designated by New Mexico as a Rule 30(b)(6) witness;  
   Exhibit C.2: John Longworth, designated by New Mexico as a Rule 30(b)(6) witness;  
   Exhibit C.3: Estevan Lopez, designated by New Mexico as a Rule 30(b)(6) witness; and 
   Exhibit C.4: Cheryl Thacker, designated by New Mexico as a Rule 30(b)(6) witness. 
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The Parties met and conferred pursuant to Section IV of the TMO.  A primary 

feature of the dispute regarding the Texas Designations is the process by which a party is 

to submit deposition designations that are offered into testimony pursuant to Federal Rule 

of Civil Procedure 32(a)(3).  In it June 30, 2021 deposition designations, Texas expressly 

stated that it was designating testimony of New Mexico’s Rule (30)(b)(6) 

witnesses.  Texas did so pursuant to Rule 32(a)(3), which expressly states that “[a]n 

adverse party may use for any purpose the deposition of a party or anyone who, when 

deposed, was the party's officer, director, managing agent, or designee under Rule 

30(b)(6) . . . .”  (Emphasis added).   

Thus, Texas designated certain (limited) portions of the testimony of New 

Mexico’s Rule 30(b)(6) witnesses, to be moved into the record in addition to live 

testimony.  Texas’s position that an adverse party can use Rule 30(b)(6) deposition 

testimony for any purpose at trial, regardless of the availability of the witness, is well 

supported.  See, e.g., Estate of Thompson v. Kawasaki Heavy Indus., 21 FRD 297 (2013, 

N.D. Iowa).  Rule 32(a)(3) permits the use of 30(b)(6) testimony “for any purpose” and, 

as such Texas does request that the designated Rule 30(b)(6) testimony be admitted into 

evidence, in addition to any live testimony during the trial. New Mexico disputes the 

process by which Texas submitted these designations, stating the that the intent of the 

TMO was for parties to identify testimony to admit in lieu of live testimony.   

In the meet and confer process, Texas advised New Mexico that it used the TMO 

Section IV designation procedure to designate the Rule 32(a)(3) testimony out of an 

abundance of caution, because Texas did not want to be challenged later for failing to use 

the TMO procedure, and potentially risk a waiver of its right to designate testimony 

pursuant to Rule 32(a)(3).  In light of New Mexico’s objection, Texas offered to 

withdraw the designations of Rule 30(b)(6) testimony and to instead lodge the 

designations during trial pursuant to Rule 32(a)(3).  New Mexico did not agree to that 

proposal.   
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Although the New Mexico position is not clear to Texas, it appears to argue that 

Section IV of the TMO precludes a Rule 32(a)(3) offering under any circumstance.  To 

that end, Texas seeks the Special Master’s direction regarding whether a party is 

permitted to offer a deposition designation pursuant to Rule 32(a)(3), intended to be 

moved into evidence in addition to live testimony.    

B. New Mexico’s Affirmative Designations 

1. The Designated Testimony to be Offered into Evidence  

On June 30, 2021, New Mexico designated testimony from Texas witnesses Cari 

Michael La Caille, Robin Cypher, and Temple McKinnon (New Mexico’s Designations).  

On July 20, 2021, Texas provided counter-designations for these three witnesses.  A list 

of New Mexico’s Designations, along with Texas’s counter-designations, is included in 

Exhibit C, attached hereto.  The transcript excerpts containing the deposition lines to be 

admitted into evidence by New Mexico, as well as the counter-designations by Texas, are 

attached hereto as Exhibits C.5 through C.7.2  New Mexico’s designations are shown in 

green.  Texas’s counter-designations are shown in blue.  Texas does not object to 

admitting the designated testimony for these three witnesses. 

New Mexico also designated portions of the deposition testimony of Rosalba 

Montes.  Texas did not counter-designate and does not object. 

New Mexico also designated portions of the deposition testimony of United States 

retained expert Nicolai Kryloff.  Texas did not counter-designate and objects as set forth 

below. 
2. Statement of Unresolved Objections to the Texas Designations 

On July 20, 2021, Texas objected to the entirety of the Nicolai Kryloff testimony 

designated by New Mexico, including admission of the Kryloff expert report, marked as 

 
2 Exhibit C.5: Cari Michel La Caille;  
  Exhibit C.6: Robin Cypher; and 
  Exhibit C.7: Temple McKinnon. 
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Exhibit 2 to the subject deposition.  During the meet and confer process, Texas withdrew 

its objections to the admission of the designated testimony in an effort to streamline the 

dispute.  Texas did not withdraw its objection to New Mexico’s attempt to admit into 

evidence the full expert report of Kryloff, marked as Exhibit 2 to the subject deposition.  

Nicolai Kryloff is an expert historian retained and disclosed by the United States.  

As of the date of service of the preliminary witness lists, neither the United States, nor 

any other party, has identified Kryloff as a witness that will be called to testify live at 

trial.  As such, Mr. Kryloff will not offer testimony to authenticate and/or otherwise 

provide foundation to admit the report into evidence, and will not be subject to cross-

examination.  Additionally, Texas identified Scott Miltenberger, Ph.D., an historian, as a 

“will-call” witness at trial, who will be presented in the integrated case with the United 

States, and subject to cross-examination.  New Mexico identified Jennifer Stevens, Ph.D., 

an historian, as a “will-call” witness at trial, who will be subject to cross-examination. 

The Kryloff expert report is impermissibly cumulative, lacks evidentiary 

foundation, authentication and constitutes inadmissible hearsay.  Fed. Rule of Civ. Proc., 

Sections 801, 901, and 403.  The Kryloff expert report, referred to in the designated 

testimony as “deposition exhibit 2”, should not be admitted into evidence.   

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / /  
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IV. STATEMENT OF STIPULATED FACTS 

The Parties continue to meet and confer regarding whether there is agreement on 

a statement of stipulated facts.  To the extent that the Parties reach an agreement, the 

Parties will seek leave from the Special Master to file a statement of stipulated facts in 

advance of trial.  

Dated:  August 25, 2021   Respectfully submitted, 
 
 
s/ Stuart L. Somach    
STUART L. SOMACH, ESQ.* 
ANDREW M. HITCHINGS, ESQ. 
ROBERT B. HOFFMAN, ESQ. 
FRANCIS M. GOLDSBERRY II, ESQ. 
THERESA C. BARFIELD, ESQ. 
SARAH A. KLAHN, ESQ.  
BRITTANY K. JOHNSON, ESQ. 
RICHARD S. DEITCHMAN, ESQ.  
SOMACH SIMMONS & DUNN, PC 
500 Capitol Mall, Suite 1000 
Sacramento, CA 95814 
Telephone:  916-446-7979 
ssomach@somachlaw.com 
 
*Counsel of Record
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CERTIFICATE OF SERVICE 

         
 

This is to certify that on this 25th day of August 2021, I caused a true and correct 

copy The State of Texas’s Pretrial Conference Statement Pursuant to Section VI of 

the April 9, 2021 Trial Management Order to be served upon all parties and amici 

curiae, by and through the attorneys of record and/or designated representatives for each 

party and amicus curiae in this original action.  As permitted by order of the Special 
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Respectfully submitted, 
 
Dated:  August 25, 2021   ___________________________ 
      Yolanda De La Cruz 
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___________________ 

 
PARTIES3 

(Service via Electronic Mail) 
 

STATE ATTORNEY & ADDRESS PHONE & EMAIL 

Texas STUART L. SOMACH* 
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ROBERT B. HOFFMAN  
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KEN PAXTON 
Attorney General of Texas 
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First Assistant Attorney General 
GRANT DORFMAN 
Deputy First Assistant Attorney General  
SHAWN COWLES 
Deputy Attorney General for Civil 

Litigation  
WILLIAM F. COLE 
Assistant Solicitor General 
BEAU CARTER 
Assistant Solicitor General 
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Chief, Environmental Protection Div. 
OFFICE OF THE ATTORNEY 

GENERAL OF TEXAS 
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rhoffman@somachlaw.com 
mgoldsberry@somachlaw.com 
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rdeitchman@somachlaw.com 
 
Secretary: Corene Rodder 
crodder@somachlaw.com  
Secretary: Crystal Rivera 
crivera@somachlaw.com  
Paralegal: Yolanda De La Cruz 
ydelacruz@somachlaw.com 
 
(512) 463-2012 
(512) 457-4644 Fax 
 
 
 
 
 
priscilla.hubenak@oag.texas.gov 

   

  

 
3 (*) = Counsel of Record 
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New Mexico HECTOR H. BALDERAS 
New Mexico Attorney General  
TANIA MAESTAS 
Chief Deputy Attorney General 
CHOLLA KHOURY 
Assistant Attorney General  
ZACHARY E. OGAZ 
Assistant Attorney General  
STATE OF NEW MEXICO 
P.O. Drawer 1508  
Santa Fe, NM 87501 
Patricia Salazar – Assistant 
 

MARCUS J. RAEL, JR. *  
LUIS ROBLES 
SUSAN BARELA  
Special Assistant Attorneys General  
ROBLES, RAEL & ANAYA, P.C. 
500 Marquette Ave. NW, Suite 700 
Albuquerque, NM 87102 
Chelsea Sandoval-Firm Administrator  
Pauline Wayland – Paralegal 
Bonnie DeWitt – Paralegal  
 

BENNET W. RALEY  
LISA M. THOMPSON  
MICHAEL A. KOPP 
Special Assistant Attorneys General  
TROUT RALEY 
1120 Lincoln St., Suite 1600 
Denver, CO 80203 
 

JEFFREY WECHSLER 
Special Assistant Attorney General  
MONTGOMERY & ANDREWS 
325 Paseo De Peralta  
Santa Fe, NM 87501  
Diana Luna - Paralegal 
 

JOHN DRAPER 
Special Assistant Attorney General  
DRAPER & DRAPER LLC 
325 Paseo De Peralta  
Santa Fe, NM 87501 
Donna Ormerod – Paralegal 

hbalderas@nmag.gov  
 
tmaestas@nmag.gov  
 
ckhoury@nmag.gov  
 
zogaz@nmag.gov 
(505) 239-4672 
 
 
 
psalazar@nmag.gov 
 
marcus@roblesrael.com 
luis@roblesrael.com  
susan@roblesrael.com  
 
(505) 242-2228 
 
 
 
chelsea@roblesrael.com 
pauline@roblesrael.com 
bonnie@roblesrael.com 
 
braley@troutlaw.com 
lthompson@troutlaw.com 
mkopp@troutlaw.com  
(303) 861-1963 
 
 
 
jwechsler@montand.com  
(505) 986-2637 
 
 
 
dluna@montand.com 
 
john.draper@draperllc.com  
(505) 570-4591 
 
 
donna.ormerod@draperllc.com 
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Colorado PHILIP J. WEISER 
Colorado Attorney General  
ERIC R. OLSON 
Colorado Solicitor General  
LAIN LEONIAK 
Acting First Asst. Attorney General  
CHAD M. WALLACE* 
Senior Assistant Attorney General  
PRESTON V. HARTMAN 
Assistant Attorney General 
 
COLORADO DEPARTMENT OF LAW 
Ralph Carr Judicial Center  
7th Floor 
1300 Broadway 
Denver, CO 80203 
Nan Edwards – Paralegal II 

 
 
eric.olson@coag.gov 
 
 
 
chad.wallace@coag.gov  
(720) 508-6281 (direct) 
preston.hartman@coag.gov  
(720) 508-6257 (direct) 
 
 
 
 
 
 
nan.edwards@coag.gov 
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United States ELIZABETH B. PRELOGAR * 
Acting Solicitor General  
EDWIN S. KNEEDLER 
Deputy Solicitor General 
JEAN E. WILLIAMS 
Deputy Assistant Attorney General 
FREDERICK LIU 
Assistant to the Solicitor General 
U.S. DEPT. OF JUSTICE  
950 Pennsylvania Ave, NW  
Washington, DC 20530-0001 
 
JAMES J. DUBOIS* 
R. LEE LEININGER 
U.S. DEPT. OF JUSTICE 
Environment & Natural Resources Div. 
999 18th Street 
South Terrace – Suite 370  
Denver, CO 80202 
Seth C. Allison, Paralegal 
 
 
JUDITH E. COLEMAN  
JENNIFER A. NAJJAR 
U.S. DEPT. OF JUSTICE  
Environment & Natural Resources Div. 
P.O. Box 7611 
Washington, DC 20044-7611 
 

supremectbriefs@usdoj.gov  
(202) 514-2217 
 
 
 
 
 
 
 
 
 
 
james.dubois@usdoj.gov  
(303) 844-1375 
lee.leininger@usdoj.gov  
(303) 844-1364 
 
 
 
seth.allison@usdoj.gov  
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(202) 305-0476 
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AMICI 
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Albuquerque Bernalillo 
County Water Utility 
Authority 

JAY F. STEIN 
JAMES C. BROCKMANN*  
STEIN & BROCKMANN, P.A. 
P.O. Box 2067 
Santa Fe, NM 87504  
Administrative Copy 
 
 
PETER AUH 
Albuquerque Bernalillo County Water 

Utility Authority 
P.O. Box 568 
Albuquerque, NM 87103-0568 

jfstein@newmexicowaterlaw.com 
jcbrockmann@newmexicowaterlaw.com 
(505) 983-3880 
 
 
administrator@newmexicowaterlaw.com 
 
 
pauh@abcwua.org 
(505) 289-3092 
 

   

City of El Paso DOUGLAS G. CAROOM*  
SUSAN M. MAXWELL 
BICKERSTAFF HEATH DELGADO 

ACOSTA LLP 
3711 S. MoPac Expressway 
Building One, Suite 300  
Austin, TX 78746 

dcaroom@bickerstaff.com 
smaxwell@bickerstaff.com 
(512) 472-8021 
 

   
City of Las Cruces JAY F. STEIN* 

JAMES C. BROCKMANN  
STEIN & BROCKMANN, P.A. 
P.O. Box 2067 
Santa Fe, NM 87504  
Administrative Copy 
 
 
JENNIFER VEGA-BROWN 
ROBERT CABELLO 
LAS CRUCES CITY ATTORNEY’S 

OFFICE 
P.O. Box 20000 
Las Cruces, NM 88004 

jfstein@newmexicowaterlaw.com 
jcbrockmann@newmexicowaterlaw.com 
(505) 983-3880 
 
 
administrator@newmexicowaterlaw.com 
 
 
jvega-brown@las-cruces.org 
rcabello@las-cruces.org 
(575) 541-2128 
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SARAH STEVENSON 
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RENEA HICKS 
LAW OFFICE OF MAX RENEA HICKS 
P.O. Box 303187  
Austin, TX 78703-0504 

mobrien@modrall.com 
sarah.stevenson@modrall.com 
(505) 848-1803 (direct) 
 
 
 
CharlieP@modrall.com  
 
rhicks@renea-hicks.com 
(512) 480-8231 
 

   
Elephant Butte Irrigation 
District 

SAMANTHA R. BARNCASTLE* 
BARNCASTLE LAW FIRM, LLC 
1100 South Main, Suite 20 (88005) 
P.O. Box 1556 
Las Cruces, NM 88004  
Janet Correll - Paralegal 

samantha@h2o-legal.com 
(575) 636-2377 
Fax:  (575) 636-2688 
 
 
janet@h2o-legal.com 
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ANDREW S. “DREW” MILLER* 
KEMP SMITH LLP 
919 Congress Ave., Suite 1305 
Austin, TX 78701 
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(512) 320-5466 
 

   
New Mexico Pecan 
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TESSA T. DAVIDSON*  
DAVIDSON LAW FIRM, LLC 
4206 Corrales Rd. 
P.O. Box 2240  
Corrales, NM 87048  
Jo Harden - Paralegal 

ttd@tessadavidson.com 
(505) 792-3636 
 

jo@tessadavidson.com 
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State of Kansas DEREK SCHMIDT 
Attorney General of Kansas  
JEFFREY A. CHANAY 
Chief Deputy Attorney General  
TOBY CROUSE* 
Solicitor General of Kansas  
BRYAN C. CLARK 
Assistant Solicitor General  
DWIGHT R. CARSWELL 
Assistant Solicitor General  
120 S.W. 10th Ave., 2nd Floor  
Topeka, KS 66612 

 
 
 
 
toby.crouse@ag.ks.gov  
(785) 296-2215 
bryan.clark@ag.ks.gov 

   
Southern Rio Grande 
Diversified Crop Farmers 
Association 

ARNOLD J. OLSEN* 
HENNIGHAUSEN OLSEN &  
McCREA, L.L.P. 
P. O. Box 1415 
Roswell, NM 88202-1415 
 
Malina Kauai – Paralegal 
Rochelle Bartlett – Legal Assistant  
 

ajolsen@h2olawyers.com  
(575) 624-2463 
 
 
 
 
mkauai@h2olawyers.com 
rbartlett@h2olawyers.com 
    

 
 


